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Question I 

A. Ben should sue Meacham for nuisance and trespass. The nuisance claim is strong; the 

trespass claim is weak.  

Ben can establish private nuisance if he can show that Glenda is using her land 

intentionally to interfere unreasonably with Ben's use of his land. Ben must establish 

that the interferences is to his land, but he should have a little difficulty doing that, 

because as the owner of the condo, he is a tenant in common in the common areas, 

including the pool.  

There is nothing about the drone activity that seems inherently dangerous, so he will 

argue that they are intentional and unreasonable. Nuisance requires intentionality with 

respect to the activity; not the result. And Glenda is vicariously liable for the activities 

of her agents and those who contract with her; in other words their intent is imputed to 

her, even if she did not fly drones herself, personally. The drone operators are 

intentionally flying the drones—no question about it. 

The modern analytical framework for private nuisance determines unreasonableness 

based on a balancing of plaintiff and defendant interests. Ben would argue that, on 

Glenda’s side, the drone flights are unsuitable for the location, and that she could 

conduct her drone activities in a way that reduces the injury to Ben. The suitability 

argument may not be so strong, because, apparently, the construction activities that the 

drones are supporting are widespread and nearby. For the same reason, the utility of 

the drone operations are high, enhancing and facilitating economic development in 

Albemarle County. But he has good arguments that she could, without much difficulty, 

minimize the harm to him by altering the drone flight paths so they don't fly as close to 

his property, and/or by flying higher; the FAA rule permits them to fly as high as 400 

feet above the ground, and they are currently flying at only 200 feet.  

On his side of the balancing equation, Ben will argue that his use of the pool for 

producing movies and television programs is a perfectly appropriate activity. Glenda 
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may counter that those activities are in fact very unusual for a condominium complex 

pool, and in fact they represent hypersensitive activities. She will also argue that Ben 

can easily avoid the harm by moving his artistic activities elsewhere, to some kind of 

commercial space. Ben will counter that he must use the pool because the pool is been 

written into the scripts.  

The Albemarle County ordinance may tilt the balancing in Ben’s favor. The ordinance 

prohibits trespass by drone, and the ordinance may have a more relaxed standard for 

trespass than the common-law requirement for physical entry as a prerequisite for 

liability. Conversely, Glenda can argue that the FAA rules, which she is complying 

with, evidence a public policy in favor of drone activity from her property.  

Ben’s action for nuisance has at least 50-50 chance of success.  

His action for trespass is much weaker. Common-law trespass requires physical entry 

into property belonging to the plaintiff, and there has been no physical entry by the 

drones onto the surface of the condominium complex. In order to prevail on the 

trespass claim, he will have to establish that his property extends to 200 feet in the air 

over it. That may be difficult, especially because of the FAA rule.  

B. It gives him a much stronger case for trespass. The falling of the dismembered hawk 

and the pieces of drone into the pool solve the problem of physical entry. Now there is 

physical entry, and Ben has a much stronger case of common-law trespass to land. His 

problem, however, is establishing intentionality; trespass liability depends upon 

intentional entry on the land. Intent can be established by the intentional doing of an act 

substantially certain that entry onto land will be the result. But the probability of the 

drone colliding with a hawk over the pool and falling in as a result is hardly 

substantially certain.  

The hawk encounter also strengthens Ben’s nuisance action because it may show that 

the drone flights turn out to be abnormally dangerous after all. One hawk encounter, 

however, does not show that it's ever likely to happen again, so this is not a compelling 

argument.  

C. I would search the grantee index under Glenda Meacham's name, hoping to find a 

document—perhaps a will or a probate court judgment—showing how she inherited 

the property. If I couldn't find anything under her name in the grantee index, I would 
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search under the names of her parents and grandparents (probably Meacham also) to 

verify that they owned the property and determine from whom they received it. Then I 

would work my way backwards, searching under the grantee index for each 

predecessor in interest—probably all the way back to Thomas Jefferson himself. Unless 

I could establish chain of title through this process, Glenda does not own Jeffersonland, 

and therefore she is not liable to Ben for nuisance.  

Once I have completed the grantee search, I would use the grantor index to search the 

names of all the people who ever had an interest in the property (I would have found 

these names in the grantee index search I just completed). I would be looking for 

indications that they had transferred interests in the property to someone other than 

those in Meacham's chain of title. This might involve transfers of fee interests, or it 

might involve transfers of lesser interests, such as mortgages, future interest, easements, 

or covenants. Through this process, I would discover the covenants disclosed in 

subquestion (D) below.  

I may also find out what kind of interest Prentice has, if any. I may, for example, find a 

will in the grantee index under Meacham that shows that he was disinherited.  

D. The facts show that at some point in time, there was a real covenant on Jeffersonland. 

The limitation on use of Jefferson land was written, and its language referring to 

“successors and assigns forever” definitely indicates intent that it run with the land.  

The question is whether Meacham is bound by the real covenant even though it did not 

appear in the conveyance to her or to her immediate predecessor. The question says 

that she "inherited" Jeffersonland. That is a term of art that signifies a conveyance by 

intestate succession, rather than by will. There would be no document conveying the 

property to Meacham, and that's no possibility of explicit restrictive language such as a 

covenant. Rather, she received Jefferson land by operation of law. Somewhat 

inconsistently, subquestion (D) refers to "Glenda’s deed," as not containing the quoted 

language.  

In any event, taking the more specific language of subquestion (D), I conclude that 

Meacham had actual notice only to the extent of the "subject to all covenants and 

easements and restrictions of record" language. That, we would argue, put her on 

inquiry notice to do a thorough title search, which would have resulted in her 

discovering the explicit language in her predecessors’ conveyances.  
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The horizontal and vertical privity requirements for real covenants seem to be satisfied. 

The original covenant language was contained in a deed for Jeffersonland, and this 

satisfies the horizontal privity requirement. Meacham received a freehold estate equal 

to or contained within the original estate, and the satisfies the vertical privity 

requirement. The covenant restriction explicitly pertains to use of the use of the land, so 

it touches and concerns Jeffersonland.  

Brenda's predecessor could not transfer to her property interests they did not, 

themselves, have, and the covenant subtracted sticks from their bundle. Whether or not 

Meacham is a bona fide purchaser because she inherited the property rather than 

paying for it doesn't matter. She's not a BFP anyway, because she had inquiry and 

record notice.  

The only problem we would have on the real covenant theory is establishing that the 

benefit of the covenant runs to Ben. Nowhere does the question explicitly say that the 

condo complex is on land originally owned by Thomas Jefferson. Unless it was, Ben 

cannot satisfy the requirement that covenants are enforceable only by those with an 

interest in the property the covenant originally benefited. I understand this to be 

conceptually a part of the horizontal privity requirement. If the condo complex is on 

land originally owned by Jefferson, this is not a problem, but we would have to prove 

it.  

Ben should also assert that the restrictive language constitutes an equitable servitude. 

Equitable servitude has more relaxed and less technical requirements than real 

covenant, and typically arises from a common plan of development for related pieces of 

land originally constituting the same parcel. The plan of development requirements 

seems to be established clearly here (assuming that the condo complex was originally 

owned by Thomas Jefferson) because Jefferson once owned all the land, and imposed a 

pattern of similar restrictions. The only question would be whether 50% of the deeds 

containing the restriction constitutes enough of a common plan. The plan does not be 

completely uniform in order to be enforceable, but 50% may not be enough.  

The restrictions obviously touch and concern the land. Then the question is whether 

Meacham had adequate notice of the common plan restrictions. This is not a case where 

she has to rely on observation of neighborhood activities to be on inquiry notice; she has 

the reference to other encumbrances in her deed and could discover the pattern of 
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restrictions by a title search. That's a good thing for Ben, because physical observation 

about Albemarle County would not reveal a pattern of Jefferson-like land-use; it would 

reveal the opposite.  

To benefit from the equitable servitude theory, Ben must to establish that the condo 

complex was once part of the Jefferson tract, as he must with the real covenant theory. 

A stranger cannot enforce an equitable servitude.  

Two other problems Ben would have in enforcing an equitable servitude against the 

drone flights are, first, that equity often does not enforce equitable servitudes that are 

inconsistent with changes in land-use in society over time. Drones and other kinds of 

machinery and a vast array of other activities are commonplace now, even though they 

would've seemed strange to Thomas Jefferson.  

Second, Meacham may argue that flying drones is the kind of activity that Jefferson 

himself would've been ecstatic about if he were still alive. He was well known as a 

tinkerer with kinds of machinery, including clocks and mechanisms for creating 

duplicate documents.  

E. What Ben is asking Prentice for is an express negative easement appurtenant. The 

servient estate is Jeffersonland; the dominant estate is the condo complex, including its 

common areas. However skeptical the law may be about prescriptive negative 

easements, it enforces express negative easements all the time. If Ben gets the easement, 

and Prentice has the power to grant it, Ben’s problem is solved; he can get an injunction 

enforcing the negative easement, but only as to future drone flights. 

The problem is whether Prentice has the power to grant the easement. Jeffersonland 

was presumably owned by his parents (the basic question does not say from whom 

Glenda inherited the property), and that likely means that they would have disinherited 

him in any will conveying Jeffersonland. Whether that occurred easily could be 

ascertained by obtaining a copy of the will, which may have been recorded, and seeing 

what it says. But the original statement of fact says that Glenda "inherited" 

Jeffersonland, and technically that means she obtained it through intestate succession. 

Prentice, as Glenda’s brother would have inherited also as a tenant in common with 

Glenda. There is a remote possibility that, under Virginia law, "disowning” a child may 

exclude him from intestate succession, but that is unlikely. I would want to do some 

research to confirm my instinct in that regard.  
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As a tenant in common, Ben may alienate his interest, and that surely includes granting 

an easement. The power of one tenant in common and to alienate his interest in a way 

that impairs the interest of the other tenants in common seems well-established because 

of the many cases involving claims of ouster or for accounting resulting from leases 

granted by fewer that all the tenants in common.  

That then leaves the question of Prentice’s liability to Glenda if he grants the easement. 

She may claim ouster, but she's not likely to be able to establish ouster, because 

enforcement of the easement will not entirely exclude her from Jeffersonland; she just 

won't be able to continue her drone business there.  

Prentice is far more likely to be liable for affirmative waste. He has acted so as to reduce 

the value of Jeffersonland to Glenda.  

He also almost certainly will have to share any payment he receives for the easement, 

enforceable in an action for accounting. What he has done is like a lease that partially 

outs a co-tenant.  

Any effort by Glenda to establish the continued privilege of flying drones under 

doctrines of adverse possession and prescriptive easement will fail, both because she 

has not been doing it long enough to establish the statutory period, and more 

significantly because one co-cotenant cannot establish either against a fellow cotenant, 

because his full use of the property is never "hostile" to that of the other cotenants. 

Glenda may seek partition of Jeffersonland, but that is beyond the scope of the question.  

F. The new zoning ordinances is unlikely to be enforceable against Meacham for a 

variety of reasons. First, it may be ultra vires. We would have to examine the Virginia 

zoning statue to see if it gives this much power to the Albemarle County legislative 

body.  

Second, Meacham has a plausible argument that her drone activities do not violate the 

ordinance, because, as the answer to subquestion (D) explained, Thomas Jefferson 

himself would have loved to fly drones. Flying them is perfectly consistent with the 

what Jefferson himself would have done.  

Third, the ordinance likely violates substantive due process. State action is obviously 

present; the Albemarle County legislative body was a state actor. It deprives Meacham 
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of her property, because it removes the drone flying stick from the bundle of sticks 

constituting her ownership of Jeffersonland.  

The deprivation has occurred without due process of law because either there is no 

legitimate state interest in forcing a return of property use to Jefferson’s time, or even if 

there is a legitimate state interest in historical preservation and promoting tourism, the 

nexus between that interest and the ordinance terms is weak.  

Prohibiting all modern activities is vastly overinclusive. Any conceivable legitimate 

state interest in preserving the historic character is not served by prohibiting 

automobiles, telephones, television, or drones—or, for that matter, prohibiting 

University of Virginia students from playing basketball; basketballs and the game of 

basketball did not exist in Jefferson’s time. There are many, narrower, ways to preserve 

historic value.  

The ordinance is also underinclusive. It does not address other historically important 

land in Albemarle County, such as that owned by founding fathers James Madison and 

James Monroe. It's underinclusive, as well, because it does not allow slaves and 

indentured servants, who were the central parts of the economics of Jefferson’s 

operation.  

Fourth, if somehow the due process argument fails, Meacham also can argue that the 

ordinance constitutes an unconstitutional taking because she has not been compensated 

for the restrictions. There is no Loretto taking because there is no physical trespass.  She 

may be tempted to argue that there is a Lucas taking because she's been deprived of all 

economic value in the land; having to return it to its state in Jefferson’s day does not 

leave her many sticks. But it does leave her some sticks; she could farm and raise 

livestock, write a new Declaration of Independence, and tinker with clocks and writing 

machines. There is economic value in all of that. But even the value of these activities 

would be reduced to zero, she would argue, because unlike Jefferson, she cannot use 

slaves or indentured servants for them. She must hire and pay a work force.  

So her stronger takings argument is that this restriction flunks the balancing test of Penn 

Central because the restrictions on private land use greatly outweigh the public benefits  

If, on the other hand, Jeffersonland is already burdened by a real covenant or equitable 

servitude, or by nuisance liability as discussed in the answers to subquestions (A), and 
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(D), she's going to be out of luck on her due process argument because she cannot show 

at deprivation of property. She will be out of luck on her takings argument because she 

cannot show that the ordinance constitutes a taking of any property she had in the first 

place.  

Question II 

A. Nolan would argue that he has a fee simple determinable, and that the bank has, at 

most, a possibility of reverter. 

Nolan has whatever Steve had because he bought it from him. Steve has whatever 

Susan had, because she quit-claimed it to him. Susan had whatever her father, Buford, 

conveyed to her, unless she didn't accept it by tearing up the deed. Buford conveyed – 

or attempted to convey—a springing executory interest in fee simple determinable to 

Susan. The springing executory interest was to vest and become possessory at such time 

as Susan divorced Steve and was to last until and unless she allowed Steve to come on 

the property, at which point possession automatically would revert to Buford. When 

Susan quit-claimed to Steve, she conveyed to him the same springing executory interest 

and fee simple determinable.  

Steve’s interest became possessory when Steve got the divorce. And Susan, being in 

Washington and having divested herself of the property, has no power to let Steve 

come on it. Thus Steve’s possessory interest could never be extinguished by the 

determinable triggering condition. That's what Steve sold to Nolan: the possessory 

interest in Sixflat.  

For Nolan, I would argue that Buford couldn't mortgage what he didn’t have. So the 

bank’s mortgage, at most, was on his possessory interest in fee subject to a springing 

executory limitation, plus his possibility of reverter.  

Steve recorded his interest first and therefore it had priority over the bank’s mortgage, 

which was recorded later. The bank had record notice of Steve's interest because it was 

on the recorder of deed’s records when the bank took the mortgage.  

Nolan might also argue that the bank has nothing because the foreclosure process is not 

yet complete. The question does not specifically say that the bank bought the property 

at a sheriff’s foreclosure sale. But I won't press that argument because I interpret the fact 

that the bank has a foreclosure judgment to mean that of the process is complete. 
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The bank has three arguments. First, the transfer to Susan was ineffective because she 

didn't accept it. Her lack of acceptance is manifested by her tearing up the deed. I will 

have to do further research or whether a deed once delivered, which it definitely was, 

can be extinguished by the transferee deliberately destroying it. I think not. Delivery 

was complete when Buford handed it to Susan and she took it. 

The bank’s second, and stronger, argument is that Susan, by giving Steve a quit-claim 

deed, "let him come on the property” and therefore triggered the possibility of reverter 

even before the interest became possessory. Transferring Susan’s interest to Steve let 

Steve come on the property as soon as the interest because possessory. That argument, 

if successful, is problematic for Nolan because it would extinguish Nolan’s interest. 

But Nolan will counter that the Bank has misconstrued the condition. The deed from 

Buford to Susan says, “for so long thereafter as she never lets him . . . .” The word 

“thereafter” refer to the condition for vesting and possession—the divorce—and that 

didn’t occur until after she gave him the quitclaim deed. Now, she lacks the power to let 

him come on the property; he’s already on it. 

Third, the bank will argue that Nolan took subject to the mortgage because he had 

record notice of it. This is a bogus argument. First, the sequence is that Nolan bought 

Six-flat before the mortgage was recorded. Second, the mortgage was only to what 

Buford reserved. Third the “all my property in Albemarle County is a Mother Hubbard 

Clause, insufficient to give notice to specific property like Six-flat. 

Nolan has the better argument. 

B. The Rule Against Perpetuities affects Nolan’s interest, if it affects it at all, only if it 

applied to the Susan’s interest when it was created—when Buford transferred to Susan-

-and invalidated some or all of it. The Rule applies to the springing executory interest 

that Buford created and granted to Susan. It did not, however, apply to the possibility 

of reverter that Buford retained because it never applies to interests held by a grantor.  

So then the question is whether the condition for vesting and possession must be 

satisfied or defeated within a life in being plus 21 years. The triggering condition is that 

Susan Steve get divorced.  Neither Susan nor Steve can get divorced after they're dead. 

Both are lives in being, so the condition will either be satisfied or unable to be satisfied 

whenever either of them dies. Accordingly, the interest is valid.  
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C. Laura is not liable to Nolan for copyright infringement because Nolan does not have 

a copyright.  

First, the subject matter he claims, his life and his exploits, no matter how bizarre, 

constitute facts, which are not eligible for copyright. Copyright extends only to “works 

of authorship,” and Nolan’s life is not a work of authorship. It is an idea, combined 

with a method of operation, and the statute expressly excludes from copyright 

protection “any idea, procedure, process, system, method of operation, concept, 

principle, or discovery.”  

Second, he did not satisfy the fixation requirement. Fixation was accomplished by 

Susan when she created the script and, through Google, the video, but Laura’s acts were 

not acts by or under the direction of Nolan. Quite the contrary, he objected to it. Her 

fixation activities cannot be imputed to him.  

Third, he can't sue for infringement because he hasn't registered any copyright. 

Registration is a prerequisite to suit, though not to the creation of the copyright of itself.  

Nolan will argue, as he apparently already has, that his life is like a play—more than 

mere facts—because he embellished them and creatively chose his patterns of conduct 

for their dramatic value. That might be a plausible argument on the subject matter issue, 

but it does nothing for him on the fixation issue or the failure to register issue. Lack of 

fixation and lack of registration defeat Nolan’s claim to have a copyright. 

If, by stretch, Nolan is found to have a copyright, then Laura definitely infringed it. Her 

acts of reproduction infringed Nolan’s reproduction right under section 106; her acts of 

adding a little of her own interpretation infringed his derivative work right; and, by 

authorizing Google further development of her screenplay, she infringed his public 

display, public performance, and public distribution rights under the same section. 

She herself has a copyright, having satisfied the minimal originality requirement by 

interpreting Nolan’s life when she wrote the screenplay, and by fixing it when she 

wrote it down. But it doesn’t matter whether she has a copyright. The question is 

whether she infringed Nolan’s. And he didn’t have a copyright. 

 

 


